Businesses Engaging Owner Drivers Beware

Changes in Victorian WorkCover Policy on Owner Drivers
From 1 July 2007, businesses will be liable for all owner drivers who provide vehicles with a Gross Vehicle Mass (GVM) of 4.5 tonnes or greater, unless one of a number of subsidiary tests are satisfied. 
The new ruling of the Victorian WorkCover Authority effectively includes incorporated owner drivers (those who operate through their own company) who the VWA had previously ruled were not subject to WorkCover in any circumstances. 
Now the Victorian WorkCover Authority is of the view that there is no liability for unincorporated owner drivers (those who are sole traders or partnerships) who provide a vehicle with a GVM of 4.5 tonnes or greater.  Previously, the Victorian WorkCover Authority held the view that such drivers were subject to WorkCover. 
There are further tests that must be considered. 

These tests depend on whether owner driver are incorporated or unincorporated.  Broadly speaking, the businesses engaging owner drivers will be liable for WorkCover where the driver works for the business for at least 60% of the time and the owner driver is ready, willing and able to work. 

Remuneration

A business may use two methods in calculating the rate of remuneration under the new policy.  These include:
1. Declaring the amounts paid to the owner driver (GST exclusive) as the rateable remuneration.

2. Declaring the labour component referable to the relevant class of vehicle appearing in the rates and costs schedule published in Schedule 14 of the Owner Drivers and Forestry Contractors Act 2005 (VIC). 

The schedule of costs can be accessed from Industrial Relations Victoria's website www.irv.vic.gov.au.  The Victorian WorkCover Authority has not given clear guidance on how to apply the second method. 
Recommendation

It is always important to review the basis of engaging your owner drivers.  It is important to reassess your contracts with your clients and contractors.  This should include reviewing payments and rates of commission, incentive schemes and pricing structures. 
The liability is based on owner drivers with GVM of less than 4.5 tonnes.  If you are in the transport, courier or similar type industry, it is imperative that you look closely at this ruling. 

If you require any further assistance, please do not hesitate to contact Wainwright Ryan Eid Lawyers on (03) 9009 5800. 
